agreements also are relevant. The 1994 Budapest memorandum was concluded to provide Ukraine security assurances for acceding to the Treaty on the Non-Proliferation of Nuclear Weapons as a non-nuclear-weapon state. For Ukraine's giving up Soviet nuclear weapons, the United States, the United Kingdom, and Russia committed to "respect the Independence and Sovereignty and the existing borders of Ukraine" 14 and reaffirmed their obligation to refrain from the threat or use of force against the territorial integrity or political independence of Ukraine and that none of their weapons will ever be used against Ukraine except in self-defense or otherwise in accordance with the Charter of the United Nations.15
The three nuclear-weapon signatory states committed to seek immediate Security Council action to assist to Ukraine in case of aggression against it. 16 The 1997 Treaty on Friendship, Cooperation, and Partnership between Ukraine and the Russian Federation again affirmed the inviolability of the borders between both states and provided that both parties shall build their mutual relations on the basis of the principles of mutual respect for their sovereign equality, territorial integrity, inviolability of borders, peaceful resolution of disputes, non-use of force or the threat of force, including economic and other means of pressure, the right of peoples to freely determine their fate, non-interference in internal affairs, observance of human rights and fundamental freedoms, cooperation among states, the conscientious performance of international obligations undertaken, and other generally recognized norms of international law.17
Also relevant is the Black Sea Fleet Status of Forces Agreement (SOFA) that both Russia and Ukraine signed in 1997.18 After having agreed in 1994 to divide the Black Sea fleet (Russia getting 80% of the vessels, Ukraine the remaining 20%), Ukraine agreed in the SOFA to lease Crimean naval facilities to Russia for twenty years. This agreement was extended until 2042 in 2010 by the so-called Kharkiv Accords in return for Russia's commitment to supply Ukraine with discounted natural gas. The SOFA allows the Russian military to be in Crimea but restricts its operations and prohibits Russian troops from being generally and publicly present in Crimea.19 Russian President Putin has argued that these bi-lateral treaties are no longer binding. He contends that Ukraine's regime change was a revolution out of which a new state had emerged and with which Russia had not concluded any agreements.20 This argument is obviously a political statement. It certainly has no basis in current international law.21 The question of state succession does not even arise in this instance because a revolutionary regime change does not constitute a discontinuity of statehood on a given territory.22
The Russian Intervention in Crimea
Russia has justified its military intervention in Crimea on three grounds: (1) protection of nationals abroad; (2) enforcement of an alleged right to self-determination; and (3) intervention by invitation.
Protection of Nationals Abroad and of the Russian-Speaking Population
Russia has argued that its intervention was justified to protect the Russian citizens living on Ukrainian territory,23 especially its military personnel stationed in Crimea.24 This justification was given, for example, by the Russian Federation Council, which gave Putin permission to use military force on Ukrainian territory. Its chairperson, Valentina Matvienko, justified the necessity of military action by claiming that there was a real threat to the life and security of Russian citizens living in Ukraine. There is a threat to our military in Sevastopol and the Black Sea Fleet, and I think that Russia should not be a bystander.
She stressed the importance of taking "all possible measures, to ensure the security of our citizens living in Ukraine." 25 Under international law, the rescue of nationals who are in danger on the territory of another state is partly regarded as self-defense under Article 51 UN Charter or, alternatively, 20 Putin, "Vladimir Putin Answered Journalists' Questions on the Situation in Ukraine."
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The idea behind Putin's statement is that a revolution brings into being a new state which is not bound by any treaty obligations of its predecessor. This view roots in the doctrine of so-called Soviet international law which claimed that the USSR was not bound by treaty obligations of Tsarist Russia (see Chris Osakwe, "States (International Law) ," in Encyclopedia of Soviet Law, 2nd ed., ed.
Ferdinand J. M. Feldbrugge (Dordrecht: Nijhoff, 1985) , 732). In any case, such an unwritten exception to Art 2(4) of the UN Charter only offers a very narrow justification for the use of force: first, there must be evidence that the lives of a state's citizens are in danger on the territory of another state; second, the other state must be unwilling or unable to offer sufficient protection; and, acknowledging that intervention is a means of ultima ratio, i. e., there must be no other reliable means to rescue the nationals in danger. The cases applying this unwritten exception are therefore rather extreme. Russia carries the burden of proof and has at no point provided any concrete evidence that such violations had occurred. The aim to protect Russian citizens as expressed by the Russian Federation Council's chairperson is therefore irrelevant in terms of international law.
For the same reason, an intervention to protect the Russian minority -i. e. non-citizens, but "ethnic" Russians -in Ukraine also is not justified.33 As a measure of the responsibility to protect, an authorization of the Security Council would be necessary.34 But in the absence of any severe human rights violations against the Russian-speaking minority there is no basis for intervening for humanitarian reasons.
Enforcement of Self-Determination
Russia also has argued that the use of force was necessary to help Crimean citizens realize their alleged right to self-determination.35 When Russia was still denying its military involvement in Crimea, Putin stated that "we had to help create conditions so that the residents of Crimea for the first time in history were able to peacefully express their free will regarding their own future." 36 Later, after the Russian military's intervention had been confirmed, Putin again invoked the Crimean population's alleged right to self-determination: "Our task was not to 35 See also the more detailed discussion of self-determination below.
conduct a full-fledged military operation there, but it was to ensure people's safety and security and a comfortable environment to express their will. We did that." 37 Another quotation is quite telling in that regard. When a journalist asked Putin whether the Crimean scenario was out of question for repetition in Eastern Ukraine, he answered:
You know, the Crimean scenario does not reflect Russia's position; it reflects the position of the people who live in Crimea. All our actions, including those with the use of force, were aimed not at tearing away this territory from Ukraine but at giving the people living there an opportunity to express their opinion on how they want to live their lives.38
Leaving the details of the international law on self-determination for later, even if the Crimea's population had a right to self-determination, it would not justify Russia's militarily intervention on Ukrainian territory.
Intervention upon Invitation
While Russia voiced humanitarian rhetoric as well as arguments about self-determination, its most explicit legal argument was based on the doctrine of intervention upon invitation. Russian authorities proclaimed that after Yanukovych had fled the country he issued a letter in which he invited Russia to intervene on Ukrainian territory as a countermeasure against what Russia perceived as the takeover by nationalist and anti-Semite Maidan protesters.39 Russia circulated the following letter by Yanukovych as a Security Council document:
As the legally elected President of Ukraine, I hereby make the following statement. The events on the Maidan and the illegal seizure of power in Kyiv have brought Ukraine to the brink of civil war. Chaos and anarchy reign in the country, and people's lives, safety and human rights are under threat, particularly in the south-east and in Crimea. With the influence of Western countries, open acts of terror and violence are being perpetrated and people are being persecuted on political and linguistic grounds. I therefore appeal to the President of Russia, V. V. Putin, to use the armed forces of the Russian Federation to restore law and order, peace and stability and to protect the people of Ukraine.40 Yanukovych has confirmed that he wrote this letter, although he has expressed regret for doing so, saying that he "was wrong" and "acted on [his] emotions." 41 Russia pointed out that Yanukovych's removal from office was not in accordance with the Ukrainian constitution and that Yanukovych therefore was to be regarded as the legitimate president of Ukraine. As such, he was authorized to invite foreign troops to intervene.
Article 108 of the Ukrainian constitution provides that the president's authority ends when he or she is removed from office by impeachment for treason or another crime. The impeachment procedure found in article 111 requires a majority vote of the parliament's constitutional membership to initiate the impeachment process. Then, after an investigating commission is established and reports on its investigation, the parliament must consider the commission's report. Two thirds of the parliament's constitutional members must vote in favor of impeachment for the removal process to proceed. The president's removal requires three-quarters of parliament's constitutional membership and the Constitutional Court's confirmation.
None of this happened for Yanukovych. He was removed by all present 328 members of parliament, but because the constitutional membership was 450 members, the required threequarters majority was not met. Only around 73% voted to remove Yanukovych from office. His removal, therefore, violated Ukraine's constitution. Nevertheless, Yanukovych had fled the country, and the authorities he left behind, especially the military and police, proclaimed their support for the new government. The crucial question under international law therefore is whether, though he was removed from office unconstitutionally, he still had the authority to invite Russia to intervene.
International law permits a state to invite foreign states to send troops to its territory. The "classical" understanding of this rule is that only the official government, not opposition groups, is entitled to invite foreign intervention.42 Absent valid consent by the "host" state, however, a foreign military's presence would constitute an illegal use of force.43 Assessing whether consent has been given can be difficult. Disagreements about consent have focused on its formal requirements and the circumstances in which it was given. The International Law Commission has identified the commonly accepted, general requirements for a state's consent. Under these requirements, a state's consent must:
1) be valid under international law, i. e., the consent may not be based on error, fraud, corruption, or coercion; 2) be clearly established and expressed, not presumed; 3) be given prior to the otherwise wrongful act (i. e. the intervention); 4) be attributable to the state; and 5) not relate to acts whose commission would violate an obligation of states under a peremptory norm of international law, such as the consent for another state to newly establish a protectorate over its territory.44 If the consent meets these requirements, the intervention is lawful so long as the intervening state respects the consent's scope and duration. For Yanukovych's consent, the core of the problem is the fourth requirement -was Yanukovych's consent is attributable to Ukraine? De lege lata he was still the president, but de facto he lacked any control in Ukraine when he invited Russian troops to intervene. The consent must be given by the state's highest authorities,45 and this is generally the internationally recognized government. Such clear categories blur in cases of internal conflict, civil war, and revolutionary regime change. In these circumstances, as in Ukraine, the identity of the legitimate government is often contested.46 Different states often recognize different parties to the conflict as the state's legitimate representatives.
State practice and legal scholarship have traditionally referred to the criterion of effective control over at least parts of the state's territory and, hence, connected the legal authority to invite foreign troops to effective control of a government.47 In recent decades, however, using the effective control criterion as the sole or primary requirement has been questioned, since governments are not only assessed by their de facto power, but also by their legitimacy. South Africa during apartheid, for example, was not recognized as being allowed to invite foreign states to intervene because of its internal political system.48
State practice, on the other hand, is reluctant to rank legitimacy as the primary criterion. The cases that potentially supported an invitation by a democratically elected government without effective control involve, most importantly, ousted President Aristide's invitation for an intervention in Haiti in the 1990s, and the Economic Community of West African States' (ECOWAS) intervention in Sierra Leone.49 In Haiti, President Aristide had fled the country after a coup d'état, and then, after some time, he invited the United Nations to intervene militarily.50 Though his government had been ousted, it was internationally recognized. The Security Council, however, did not rely on Aristide's invitation to intervene, but instead acted under Organizations and Host-State Consent," Duke Journal of Comparative & International Law 7 (1996- Chapter VII of the UN Charter.51 This indicates that the Security Council did not consider the invitation by a government without effective control a sufficient basis for an intervention.52
Another relevant case is the use of force by ECOWAS troops in Sierra Leone in 1998. Sierra Leone's then-president Kabbah had lost all political authority and requested a military intervention by the ECOWAS. The legal basis for this intervention is contested. Some find it in Kabbah's invitation and argue that this is in line with the increasing importance of a government's legitimacy and the resulting change in the doctrine of intervention by invitation.53 Others convincingly make the point that ECOWAS troops already had been legally present on Sierra Leone's territory before the invitation and acted in self-defense when they used force on Sierra Leone's territory.54
But this is not the place to engage in more detail with the facts of these two cases. Even if these cases do not clearly support the entitlement of governments without effective control to invite foreign states, there is nevertheless an obvious tendency in state practice and scholarship to pay more attention to the legitimacy of a government. The element of effective control is predominantly still regarded as a central criterion, but determining when such effective control is lost requires an evaluation of the facts, which, in turn, grants some leeway for different views. Is, for example, a very short loss of control already enough to constitute a loss of effective control or is a specific temporal element required? How much control over a state's territory must remain to be effective control? The necessity for such evaluation demonstrates that the criterion of effective control is not dichotomous. Instead, it opens a grey area in which normative considerations about the legitimacy of a government are invoked. G. Nolte, for example, argues that "Governments which have been freely and fairly elected under international supervision, or which are universally recognized as having been freely and fairly elected, can arguably preserve their status for the purpose of inviting foreign troops even after having lost almost all effective control." 55 What does that all imply for Ukraine?
First, Yanukovych had fled Ukraine and had lost effective control. There was no indication that Yanukovych's ousting was only preliminary -he had lost all internal support, especially by the police and military forces. Even Putin acknowledged this when he conceded that Yanukovych would not have a political future in Ukraine.56 Based on the criterion of effective control, Yanukovych was not entitled to ask for foreign intervention. Second, even if one refers to the criteria concerning the legitimacy of governments, there is no evidence that Yanukovych had the stronger claim than the established Maidan interim government. While he was democratically elected in 2010, a societal movement and most members of parliament spoke against his remaining in office. In cases of internal conflict, it is arguably the better justification to rely on a unanimous vote of 328 members of parliament than on the formal election results that have obviously been de facto annulled by a revolutionary situation. The take-over by the opposition, moreover, was not supposed to be a permanent usurpation but the installation of an interim government with elections to take place within a few months. Although the political orientation of the partly far right-winged interimgovernment is more than questionable, there was no practical alternative to holding timely elections and this was the direction taken by the interim government.
Third, Russia's intervention was not aimed at re-establishing Yanukovych's government and ousting the interim administration. Yanukovych had appealed to Putin "to use the armed forces of the Russian Federation to restore law and order, peace and stability and to protect the people of Ukraine." 57 Russia, by contrast, obviously pursued its own national interests. The intervention was primarily directed at preparing the secession of a part of Ukraine's territory. Therefore, Russia's actions were clearly not covered by Yanukovych's invitation.
Consequently, the presence of Russian troops in Crimea cannot be justified by reference to Yanukovych's invitation to intervene. Russia's military presence, the blocking of Ukrainian military forces and seizure of military infrastructure constitutes an unlawful use of force and a violation of Ukraine's territorial integrity.
The Legality of the Crimean Secession from Ukraine
Initially there was some uncertainty about how Crimea and Russia would design the accession of Crimea to the Russian Federation, and different routes were being explored. The relevant provisions of Russian constitutional law provide that an accession is only possible when the third state to which the territory belongs concludes a treaty with Russia.58 A group of State Duma deputies sought to broaden the legal basis for an admission to the Russian Federation and introduced an amending law 59 that would have also allowed an admission when the third state lacked an efficient government and when a referendum had favored a territory's accession to Russia.60 This route was, however, abandoned, and it was decided to design the accession based on a treaty between Russia and Crimea as an independent state. The referendum was used as a basis for declaring Crimea's independence.
Legality of the Referendum
Organizing and holding the referendum on Crimea's accession to Russia was illegal under Ukrainian constitution.61 Article 2 of the constitution establishes that "Ukraine shall be a unitary state" and states that the "territory of Ukraine within its present border is indivisible and inviolable." Crimea is covered by Chapter X of the constitution, which provides for its autonomous status. Article 134 states that Crimea is an "inseparable constituent part of Ukraine." Its autonomous status provides Crimea with certain authorities, including allowing it to hold referendums.62 These rights, however, are limited to local matters. The constitution makes clear that alterations to the territory of Ukraine require an all-Ukrainian referendum.63
While the referendum violated Ukrainian law, it did not violate international law since it was an internal affair. There are, however, international standards concerning how states must hold referendums. Based on what has been reported about the Crimean referendum's circumstances, those circumstances are problematic since pro-Russian soldiers controlled Crimea and its public infrastructure. To be free, a referendum requires the absence or at least the restraint of military forces of the opposing parties 67 and the neutrality of public authorities.68 Both elements do not seem to have been secured in Crimea.69
Another requirement of the freedom of referendum is that the referendum's question must be clear and not misleading. The phrasing must allow for a simple yes or no answer.70 The Crimean referendum ignored this principle as it did not ask a polar question but provided two separate alternatives, and the voters were asked to pick one: To be consistent with the Venice Commission's Code of Good Practice on Referendums, the referendum could only have been held on one of these questions, which would then have been answerable with yes or no. Here, in contrast, voters were forced to choose between two courses of action without having the chance to opt for the status quo in which Crimea formed part of Ukraine under the current Ukrainian constitution. Additionally, the second question is ambiguous because there were two versions of the Crimean constitution in force in 1992. One explicitly stated that Crimea formed a constitutive part of Ukraine and one did not, and hence the definitive meaning of the second question was unclear.71
The Code of Good Practice on Referendums also contains general procedural requirements. The Code requires the existence of a referendum law that regulates the procedure of the vote, and demands the presence of domestic and international observers.72 While international observers of largely unknown affiliation were present, a referendum law did not exist.73 Thus, although holding the referendum did not violate international law, the referendum's modalities did not comply with international standards.
Legality of the Declaration of Independence
The referendum produced an overwhelming majority in favor of Crimea's accession to Russia.74 One day after the referendum, the Supreme National Council of Crimea declared Crimea's independence and requested other states to recognize its independence. Even before that declaration, the Supreme Council of Crimea proclaimed that a declaration of independence would be taken "with regard to the charter of the United Nations and a whole range of other international documents" as well as with view to the ICJ's advisory opinion on Kosovo's declaration of independence.75 It referred to the latter as authority that such declarations do not violate international law.76
So what does the Kosovo opinion tell us in regard to the legality of Crimea's declaration of independence? First, the Kosovo opinion had a rather narrow scope.77 The ICJ did not address whether and under what circumstances a right to secession might exist nor whether Kosovo had the right to secede. It explicitly excluded the consequences of the declaration and assumed that this was not covered by the General Assembly's question.78 The court limited the scope of its opinion to the question whether the declaration as such violated international law.79
The court held that Kosovo's unilateral declaration did not violate the norms of international law. The underlying rationale is that the principle of territorial integrity only applies in the Kosovo, relations between states. It does not bind actors that are themselves not sovereign states, such as internal secessionist movements.80 However, the ICJ also acknowledges that there is relevant international practice in which states and the UN Security Council have declared such unilateral declarations of independence as invalid.81 The ICJ argues that in these cases the invalidity does not follow from the unilateral character as such, but from their close link to serious violations of international law:
Accordance with International Law of the Unilateral Declaration of Independence in Respect of
the illegality attached to the declarations of independence thus stemmed not from the unilateral character of these declarations as such, but from the fact that they were, or would have been, connected with the unlawful use of force or other egregious violations of norms of general international law, in particular those of a peremptory character (ius cogens).82
We may conclude from this that unilateral declarations of independence may very well violate international law. This is the case when they are connected to "egregious violations of norms of general international law," which includes violations of the prohibition against the use of force. The reasoning is clear: when the independence is only made possible by an outside intervention we de facto do not face a mere internal situation in which separatists proclaim their independence. Rather, where the declaration of independence relies on the illegal use of force, it is affected by this illegality and may not be regarded as neutral anymore.
This is exactly what happened in Crimea. The referendum fundamentally relied on the illegal intervention by Russian troops who made sure that the Ukrainian government would be unable to defend its sovereignty against the separatist endeavor. Therefore, the declaration of independence cannot be regarded in isolation but needs to be assessed in context, specifically, its inherent connection to Russia's illegal intervention. Applying the principles of the Kosovo opinion, Crimea's declaration was illegal.
Self-Determination and Secession
The Crimean government and Russia refer to the right to self-determination of peoples as a foundation for Crimea's secession from Ukraine.83 The right to self-determination is a fundamental principle of international law and is incorporated in Article 1(2) of the UN Charter. The most authoritative interpretation of that principle is in the Friendly Relations Declaration 84 annexed to General Assembly Resolution 2625. This declaration proclaims that Under such reasoning, external self-determination is interpreted as conditional, allowing secession only as an ultima ratio where internal self-determination has no chance of realization.92 That right can be activated where a state does not enable a group with the legal status of a people to effectively realize its right to self-determination within the framework of the existing state.93
The whole debate on secession has been fuelled by the (de facto) secession of Kosovo from Serbia, which raised the question whether the Kosovo incident can be seen as a precedent for further cases of secession.94 States in support of Kosovo's independence have declared in unison that Kosovo was a special case that does not have any precedential value for other situations.95
The arguments for this "unique case" perspective focus on the internal conflict in Kosovo at the end of the 1990s, with its severe violations of human rights 96 and the extended period of UN administration that preceded the declaration of independence.97
Russia, though traditionally opposed to a right to secede, nevertheless bases its argument for Crimea's secession on the Kosovo case and tries to establish it as a relevant precedent. Having already done so with respect to Abkhazia and Ossetia,98 it rejects the sui generis thesis that Western states claim applies to Kosovo. After the Crimean referendum Putin said in an address to the public: We keep hearing from the United States and Western Europe that Kosovo is some special case. What makes it so special in the eyes of our colleagues? It turns out that it is the fact that the conflict in Kosovo resulted in so many human casualties. Is this a legal argument? The ruling of the International Court says nothing about this. This is not even double standards; this is amazing, primitive, blunt cynicism. One should not try so crudely to make everything suit their interests, calling the same thing white today and black tomorrow. According to this logic, we have to make sure every conflict leads to human losses.99 While Putin's statement could be understood as a threat, it is hopelessly under-complex and not correct in legal terms. It is obviously a political statement. Even if we take the most-far reaching suggestions for a right to a remedial secession we would not arrive at such a right in the Crimean case. As contested as these criteria may be, a right to secession would be "ultima ratio" and therefore require that there was no prospect to realize Crimea's right to self-determination within Ukraine's existing political system. This was and is certainly not the case. The Ukrainian political system very much acknowledged the special status of Crimea. One may argue about the political and organizational measures that are necessary to guarantee a sufficient degree of internal self-determination. The fact is, however, that a relatively comprehensive degree of political autonomy had already been realized under the constitution of Ukraine. Crimea had the status of an autonomous republic, and therefore the institutional arrangements for implementing internal self-determination were in place.
While Putin's statement is not sound, it nevertheless can direct our attention to the greater context of the conflict. Firstly, it demonstrates the problematic dimension of extending exemptions to established norms of international law. Norms of international law are strongest and have the utmost prospect of compliance when they are clear and do not leave much leeway for interpretation. A generous attitude towards exemptions to a norm makes it much easier for all parties to argue that a new constellation falls under such an exemption, even if that strains the scope of existing doctrine and practice. As the current case shows, Western states' strategy to extend the concept of self-determination to Kosovo is dangerous since the structure of international law provides no protection against further extensions by other states -to the contrary, it triggers desires in that regard. This strategy undermines the general strength of the norm that self-determination is principally limited to its internal dimension. The "unique case" argument is an attempt to contain the consequences of Western states' practice, though without much practical success. What will be referred to as precedent tomorrow or as evidence of a newly emerging legal rule 100 is not determined by the states that acted yesterday and especially not by 100 Interestingly, Christian Tomuschat interpreted the fact that Kosovo was under international administration already in 2006, i. e. before Kosovo's declaration of independence, "as coming within the purview of remedial secession" (Tomuschat, "Secession and Self-Determination," 42). It is evident the meaning that those states attribute to their actions.101 The claim for uniqueness is a weak strategy for containment since a comparison between two situations is always possible and the result of a comparison depends on the criteria one choses to acknowledge as relevant -and these can hardly be controlled by political declarations.102 When recognizing Kosovo, Western states pushed the limits of the concept of self-determination, and it is not surprising that other states do the same when it suits their interests.
The second issue raised is what Putin calls the "blunt, primitive cynicism" of Western states -the allegation to use double standards when evaluating Russia on the one hand, Western states' actions on the other. Despite Putin's polemical attitude, there is an element of truth to it.103 Western states have sought to create an exemption to an accepted norm of international law when it seemed opportune for them and when it contradicted Russian interests in Yugoslavia generally and in Kosovo particularly. Western states have openly and strongly used the creation of an exemption to rules of international law as an instrument that was at least also beneficial for their political interests.104 Russia now is denied the same right though the Crimean population's demand to accede to Russia -as a matter of politics, not law -is not unjustified, given the apparent majority opinion there.105
As has been shown above, there is certainly no right to secession in favor of Crimea. The fact, however, that Russia can invoke prior legal practice that apparently supports its claimsat least within the sketchy and instrumental language of public addresses and press releasesis partly attributable to prior politics of Western states. By further blurring the concept of selfdetermination Western states bear their share of responsibility for the fact that Russia can make at least a political argument for a right to self-determination of Crimea under international law, even if that argument does not hold up under a thorough legal analysis. In terms of politics, Russia, as a powerful state, does not need the best legal argument. Instead, an argument that allows Russian authorities to make a case, to present arguments for the legality by further expanding the right to self-determination, is already good enough for Putin to save his face while acting as a regional hegemonic power. 105 The result of the referendum should surely not be taken as a solid basis for the evaluation of the majority opinion because the threat by present pro-Russian troops and the boycott of the referendum by parts of the population certainly have influenced the results. From the known facts, however, it is very likely that also a procedurally correct referendum would have led to a result in favor of an accession to Russia.
Conclusion: The Legal Situation after Crimea's Accession to Russia
Which norms of international law has Russia violated during the Crimea Crisis? Russia used military force to take control of the Crimean Peninsula and to prevent Ukrainian troops from intervening in the process of secession. In doing so, Russia has violated Ukraine's territorial integrity, and this violation is perpetuated by the integration of Crimea into Russia's territory. A justification for Russia's acts is missing: international law did not allow Russia to intervene to rescue Russian citizens and it did not allow Russia to intervene in Crimea upon Yanukovych's invitation. Crimea also did not become an independent state with the capacity to invite Russian troops after the referendum and could not therefore adopt an internationally binding treaty on for its accession to Russia.
What is, consequently, the current status of Crimea under international law? Crimea has at no point become an independent state: it could not secede from Ukraine since the narrow legal requirements for a right to secession were not fulfilled. Thus, from the perspective of international law, Crimea still belongs to Ukraine, whatever the de facto situation may look like. Because Crimea has not become a state, it could not enter into any treaty with Russia. Thus, its accession to the Russian Federation is without legal effect under international law. This view has also been supported by most states and in various international forums. General Assembly Resolution 68/262 has called upon states not to recognize any alteration to the status of the Autonomous Republic of Crimea and the city of Sevastopol and refers to the concept of obligatory non-recognition.106 The Parliamentary Assembly of the Council of Europe rejected recognizing "the results of the illegal so-called referendum and subsequent annexation of Crimea into the Russian Federation" as "a grave violation of international law." 107 The Parliamentary Assembly of the OSCE called "on participating States to refrain from any action or dealing that might be interpreted as recognizing the unlawful annexation of the Autonomous Republic of Crimea and the city of Sevastopol." 108 All international law can do in view of its flagrant violation is to oblige states not to recognize the illegal changes. The doctrine of obligatory non-recognition provides that states "are under an obligation not to recognize, through individual or collective acts, the purported statehood of an effective territorial entity created in violation of one or more fundamental norms of international law. Articles on State Responsibility.111 The obligation is a norm of customary international law 112 and aims at preventing a violation of international law from being validated by recognition.113 It contains a "minimum resistance" and "a continuous challenge to a legal wrong." 114 The obligation arises where a territorial entity has been created in violation of an erga omnes norm, especially by violating the prohibition of the use of force, by violating the right to self-determination, or by violating the prohibition of systematic racial discrimination.115 The process in which Crimea was integrated into the Russian Federation relied on the use of force by Russian troops and therefore gives rise to an obligation not to recognize Crimea's accession to Russia. While this might be the law, the facts speak a different language. A reintegration of Crimea into Ukraine is distant from the political agenda of governments. They would be happy enough if the conflicts in Eastern Ukraine could be settled. It seems that the minimum resistance of non-recognition might determine the relations between Russia and almost the rest of the world for a long time.
